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commerce by such dealer, or the purchase or sale of which in such

commerce is negotiated by such broker; or to fail or refuse truly and
correctly to account and make full payment promptly in respect of any
transaction in any such commodity to the person with whom such
transaction is had; or to fail, without reasonable cause, to perform any
specification or duty, express or implied, arising out of any undertaking in
connection with any such transaction; or to fail to maintain the trust as

required under section 499e(c) of this title. However, this paragraph shall
not be considered to make the good faith offer, solicitation, payment, or
receipt of collateral fees and expenses, in and of itself, unlawful under this
chapter.

§ 499d. Issuance of license

(d) Withholding license pending investigation

The Secretary may withhold the issuance of a license to an applicant,
for a period not to exceed thirty days pending an investigation, for the
purpose of determining (a) whether the applicant is unfit to engage in the
business of a commission merchant, dealer, or broker because the

applicant, or in case the applicant is a partnership, any general partner, or
in case the applicant is a corporation, any officer or holder of more than 10
per centum of the stock, prior to the date of the filing of the application
engaged in any practice of the character prohibited by this chapter .... If
after investigation the Secretary believes that the applicant should be
refused a license, the applicant shall be given an opportunity for hearing
within sixty days from the date of the application to show cause why the
license should not be refused. If after the hearing the Secretary finds that
the applicant is unfit to engage in the business of a commission merchant,

dealer, or broker because the applicant, or in case the applicant is a
partnership, any general partner, or in case the applicant is a corporation,
any officer or holder of more than 10 per centum of the stock, prior to the
date of the filing of the application engaged in any practice of the character
prohibited by this chapter .... the Secretary may refuse to issue a license
to the applicant.
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7 U.S.C. §§ 499b(4), 499d(d) (1994 & Supp. I 1995).

7 C.F.R.:

TITLE 7--AGRICULTURE

SUBTITLE B--REGULATIONS OF THE DEPARTMENT OF
AGRICULTURE

CHAPTER I--AGRICULTURAL MARKETING SERVICE

SUBCHAPTER B--MARKETING OF PERISHABLE
AGRICULTURAL COMMODITIES

PART 46--REGULATIONS (OTHER THAN RULES OF PRACTICE)
UNDER THE PERISHABLE AGRICULTURAL COMMODITIES

ACT, 1930

DUTIESOF LICENSEES

§ 46.26 Duties of licensees.

It is impracticable to specify in detail all of the duties of brokers,
commission merchants, joint account partners, growers' agents and
shippers because of the many types of businesses conducted. Therefore, the
duties described in these regulations are not to be considered as a complete

description of all the duties required but is merely a description of their
principal duties. The responsibility is placed on each licensee to fully
perform any specification or duty, express or implied, in connection with
any transaction handled subject to the [PACA].

7 C.F.R. § 46.26.

In addition to its request that I reconsider the March 2, 1998, Decision and
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Order, JSG makes two requests in its Petition for Reconsideration. First, JSG
requests that the hearing be reopened to take further evidence (Pet. for Recons. at
2, 5, 7-8, 12, 15-17). Section 1.146(a)(2) of the Rules of Practice provides that a
petition to reopen the hearing may be filed at any time prior to the issuance of the
decision of the Judicial Officer and must include a showing that the evidence to
be adduced is not cumulative and a good reason for the failure to adduce the
evidence at the hearing, as follows:

§ 1.146 Petitions for reopening hearing; for rehearing or reargument
of proceeding; or for reconsideration of the decision of the Judicial
Officer.

(a) Petition requisite ....

(2) Petition to reopen hearing. A petition to reopen a hearing to take
further evidence may be filed at any time prior to the issuance of the

decision of the Judicial Officer. Every such petition shall state briefly the
nature and purpose of the evidence to be adduced, shall show that such

evidence is not merely cumulative, and shall set forth a good reason why
such evidence was not adduced at the hearing.

7 C.F.R. § 1.146(a)(2).
The Decision and Order in this proceeding was issued March 2, 1998; JSG's

petition to reopen the hearing was filed April 28, 1998. Therefore, JSG's petition
to reopen is untimely and is denied)

Moreover, even if JSG's petition to reopen the hearing had been timely filed,
the petition would be denied. The ALJ conducted a 15-day hearing during the
period December 5, 1995, through December 8, 1995, December l l, 1995,
through December 15, 1995, December 19, 1995, through December 22, 1995,
January 29, 1996, and March 19, 1996. JSG failed to set forth a good reason in
its Petition for Reconsideration for its failure to adduce evidence relevant to its

defense during the 15-day hearing.

Second, JSG renews the request it made for oral argument before the Judicial
Officer in its Appeal Petition of JSG Trading Corp. and Brief of JSG Trading
Corp. in Support of Their [sic] Appeal Petition [hereinafter Appeal Petition] (Pet.

9SeeInre PotatoSalesCo.,55Agric.Dec.708(1996)(OrderDenyingPet.to ReopenHearing).
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for Recons. at 3, 43). Section 1.145(d) of the Rules of Practice provides that the
Judicial Officer may grant, refuse, or limit any request for oral argument (7 C.F.R.
§ 1.145(d)), and I refused the request for oral argument which JSG made in its
Appeal Petition because the parties had thoroughly briefed the issues and the
issues are controlled by established precedents. In re JSG Trading Corp., supra,
slip op. at 8. Again, I find that the parties have thoroughly briefed the issues, and
the issues are controlled by established precedents. Thus, oral argument would

appear to serve no useful purpose, and JSG's renewed request for oral argument
is denied.

Prior to addressing the specific issues raised by JSG in its Petition for
Reconsideration, there is one general aspect of JSG's Petition for Reconsideration
that must be addressed. JSG alleges in its Petition for Reconsideration that the
ALJ erred. However, at this stage of the proceeding, error by the ALJ is irrelevant.
Section 1.142(c)(4) of the Rules of Practice provides, as follows:

§ 1.142 Post-hearing procedure.

(c) Judge's decision ....

(4) The Judge's decision shall become effective without further

proceedings 35 days after the issuance of the decision, if announced orally
at the hearing, or if the decision is in writing, 35 days after the date of
service thereof upon the respondent, unless there is an appeal to the
Judicial Officer by a party to the proceeding pursuant to § 1.145; Provided,
however, that no decision shall be final for purposes of judicial review
except a final decision of the Judicial Officer upon appeal.

7 C.F.R. § 1.142(c)(4).
On September 23, 1997, JSG filed a timely appeal to the Judicial Officer

pursuant to 7 C.F.R. § 1.145. Consequently, while the Initial Decision and Order
is part of the record, _°the Initial Decision and Order never became effective as to

JSG and no purpose relevant to this proceeding would be served by reconsidering

I°See5 U.S.C.§ 557(c).
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the Initial Decision and Order as it relates to JSG.

Further, section 1.146(a)(3) of the Rules of Practice provides that a party to a
proceeding may seek reconsideration of the decision of the Judicial Officer, as
follows:

§ 1.146 Petitions for reopening hearing; for rehearing or reargument
of proceeding; or for reconsideration of the decision of the Judicial
Officer.

(a) Petition requisite ....

(3) Petition to rehear or reargue proceeding, or to reconsider the
decision of the Judicial Officer. A petition to rehear or reargue the
proceeding or to reconsider the decision of the Judicial Officer shall be
filed within 10 days after the date of service of such decision upon the party
filing the petition. Every petition must state specifically the matters
claimed to have been erroneously decided and alleged errors must be
briefly stated.

7 C.F.R. § 1.146(a)(3).
Thus, petitions for reconsideration filed pursuant to section 1.146(a)(3) of the

Rules of Practice (7 C.F.R. § 1.146(a)(3)) after the Judicial Officer's decision has
been issued relate to reconsideration of the Judicial Officer's decision only. _

Therefore, based on the Rules of Practice and JSG's Petition for

Reconsideration, I am treating JSG's allegations of error by the ALJ in its Petition
for Reconsideration as allegations of error by the Judicial Officer in the March 2,
1998, Decision and Order.

JSG raises seven issues in its Petition for Reconsideration.

First, JSG contends that the evidence is not sufficient to support the conclusion
that JSG engaged in commercial bribery in violation of section 2(4) of the PACA

11See generally In re Peter A. Lang, 57 Agric. Dec., slip op. at 11 (May 13, 1998) (Order
Denying Pet. for Recons.) (stating that petitions for reconsideration filed pursuant to 7 C.F.R. § 1.146(a)(3)
relate to reconsideration of the Judicial Officer's decision only); In re FieM Market Produce, Inc., 55 Agric.
Dec. 1418, 1435 (1996) (stating that "[p]etitions for reconsideration under the Rules of Practice relate to

reconsideration of the Judicial Officer's decision"); In re Lincoln Meat Co., 48 Agric. Dec. 937, 938 (1989)
(stating that "[t]he Rules of Practice do not provide for a Motion for Reconsideration to the Administrative
Law Judge").
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(7 U.S.C. § 499b(4)) by: (1) loaning a boat to Mr. Gentile for approximately 2
years and selling the boat to Mr. Gentile for approximately $35,000 less than the
purchase price; (2) making substantial payments to Mrs. Gentile; (3) paying
approximately $38,000 to provide Mr. Gentile with a Mercedes; (4) issuing 35
checks payable to "A. Gentile"; (5) giving a Rolex watch, the purchase price of
which was $3,317, to Mr. Gentile; (6) paying $9,733.45 to Mr. Albert Lomoriello;
and (7) paying $5,600 to G&T (Pet. for Recons. at 2-38).

I disagree with JSG. The evidence supports the conclusion that JSG engaged
in commercial bribery in violation of section 2(4) of the PACA (7 U.S.C. §
499b(4)), and the evidence supporting this conclusion is fully discussed in the
March 2, 1998, Decision and Order. In re JSG Trading Corp., supra, slip op. at
11-95.

Second, JSG contends that the ALJ erred _2by shifting the burden of proof
regarding the value of Dirtbag Trucking Corporation from Complainant to
Respondents (Pet. for Recons. at 8).

I disagree with JSG's contention that the ALJ 13erroneously shifted the burden
of proof regarding the value of Dirtbag Trucking Corporation from Complainant
to Respondents. The Administrative Procedure Act provides, with respect to
burden of proof, that:

§ 556. Hearings; presiding employees; powers and duties; burden of
proof; evidence; record as basis of decision

(d) Except as otherwise provided by statute, the proponent of a rule or
order has the burden of proof...

5 U.S.C. § 556(d) (emphasis added).

Complainant, as proponent of an order in this proceeding, has the burden of
proof. Complainant, therefore, bears the initial burden of coming forward with

IZSee discussion of the relevancy of alleged ALJ error and my determination to treat JSG's allegations
of error by the ALJ as allegations of error by the Judicial Officer, supra.

_3See note 12.
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evidence sufficient for a prima facie case. 14 As discussed in In re JSG Trading

Corp., supra, slip op. at 35-39, Complainant introduced evidence showing JSG's

substantial payments to Mrs. Gentile. Respondents attempted to show that the

payments were not commercial bribes in violation of section 2(4) of the PACA (7
U.S.C. § 499b(4)), but rather were payments totalling $80,000 for 75 shares of

stock in Dirtbag Trucking Corporation, which Mrs. Gentile transferred to Mr.
Goodman.

I stated with respect to the evidence of the value of Dirtbag Trucking

Corporation, as follows:

However, Respondents presented no evidence that Dirtbag was worth

$80,000 during the period from 1991 through 1994. To the contrary, there

was considerable testimony from Mr. Daily, Ms. Levine, and Mr. Goodman

attesting to Dirtbag's constant financial problems (Tr. 1564, 1984[-85],

2049, [2148-]49, [2495-]96). Even if the JSG checks to Mrs. Gentile,

calculated by deducting 5¢ for each box of tomatoes sold to L&P, did

amount to $80,000, the payment was still unlawful. Mr. Gentile had only

loaned Dirtbag $40,000 and had invested [approximately] $7,000 in a new

truck (Tr. [2782-]83). JSG's payments, therefore, would have included a

profit of approximately $33,000, which would have been unjustified, given

Dirtbag's unprofitable status.

In re JSG Trading Corp., supra, slip op. at 38.

These statements regarding the evidence relating to the value of Dirtbag

Trucking Corporation do not shift the burden of proof regarding the value of

Dirtbag Trucking Corporation to Respondents, as JSG contends, but rather
indicate the state of the evidence regarding Dirtbag Trucking Corporation's value.

Third, JSG contends that the Secretary of Agriculture has no jurisdiction to

consider whether Mr. Gentile had any business reasons for the use of the Mercedes

14NLRBv. Transportation Management Corp., 462 U.S. 393,403 n.7 (1983); Hazardous Waste
Treatment Council v. EPA, 886 F.2d 355,366 (D.C. Cir. 1989), cert. denied sub nom. American
Petroleum Institutev. EPA, 498U.S. 849 (1990); Bosma v. United Sta.tesDep't ofAgric., 754F.2d 804,
810 (9th Cir. 1984);Environmental Defense Fund, Inc. v. EPA, 548 F.2d 998, 1004 (D.C. Cir. 1976),
cert. deniedsub nom. Velsicol Chemical Corp. v. EPA, 431 U.S. 925 (1977); NLRB v. Mastro Plastics
Corp., 354F.2d 170,176 (2d Cir. 1965),cert. denied, 384 U.S.972 (1966). Seealso Attorney General's
Manual on theAdministrative ProcedureAct 75 ( 1947)("There is some indication that the term "burden
of proof was not employed in any strict sense, but rather as synonymous with the 'burden of going
forward'"); 3 Kenneth C. Davis, Administrative Law Treatise § 16:9(1980 & Supp. 1989) (the burden
allocated by the Administrative Procedure Act isthe burden ofgoing forward,notthe ultimate burdenof
persuasion).
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(Pet. for Recons. at 18). However, JSG offers no support for its contention.
Further, the question regarding the possible business reasons for Mr. Gentile's use

of the car relates directly to the issue of whether payments of approximately
$38,000 made by JSG to provide Mr. Gentile with the Mercedes constitute

violations of the PACA, a matter over which the Secretary of Agriculture has
jurisdiction.

Fourth, JSG contends that given the uncontested personal relationship between
Mr. Gentile and Mr. Goodman, the gift of a $3,317 Rolex watch cannot be held
to be a bribe (Pet. for Recons. at 23-24).

! disagree with JSG. The act of bestowing such an expensive gift upon Mr.
Gentile at the time that JSG was selling large quantities of tomatoes to L&P
through Mr. Gentile constitutes a commercial bribe in violation of section 2(4) of
the PACA (7 U.S.C. § 499b(4)). Since the issuance ofln re Tipco, Inc., in 1991,
the produce industry has been on notice that payments of anything more than a de
minimis amount can constitute commercial bribery, as follows:

The totality of the history of the PACA supports a conclusion that members
of the produce industry have an obligation to deal fairly with one another--
a duty to only deal with one another at arm's length. Included within this

obligation is the positive duty to refrain from corrupting an employee of a
person with whom it is dealing, e.g., each PACA licensee is obligated to
avoid offering a payment to a customer's employee to encourage the
employee to purchase produce from it on behalf of his employer. On the
other hand, if the employee seeks a payment from the licensee, the licensee

is affirmatively obligated to report that request to its customer, could only
make payments with the customer's permission, and, even then, would risk

violating PACA with anything more than a de minimis payment (e.g., more
than a pen, calendar or lighter).

In re Tipco, Inc., 50 Agric. Dec. 871, 882-83 (1991) (footnotes and citations
omitted), affdper curiam, 953 F.2d 639 (4th Cir.), cert. denied, 506 U.S. 826
(1992). Mr. Goodman's alleged personal relationship with Mr. Gentile does not
obviate the requirement that JSG refrain from making gifts of substantial value to

Mr. Gentile who was working for one of JSG's customers. JSG could only make
gifts to Mr. Gentile with L&P's permission. Even ifJSG received permission from
L&P, JSG should not have made gifts of more than de minimis value to Mr.
Gentile. The gift of a $3,371 Rolex watch to Mr. Gentile was more than de

minimis. Therefore, this gift constitutes commercial bribery in violation of section
2(4) of the PACA (7 U.S.C. § 499b(4)).
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Fifth, JSG contends that the standard of proof, which should be applied in this
proceeding, is "clear and convincing" rather than a "preponderance of the
evidence" (Pet. for Recons. at 26-28). The standard of proof applicable to
adjudicatory proceedings under the Administrative Procedure Act is the
preponderance of the evidence standard, _s and it has long been held that the
standard of proof in administrative disciplinary proceedings conducted under the
PACA, including those in which the potential sanction is revocation of a PACA
license, is preponderance of the evidence. _6 Further, I find no basis for a
heightened standard of proof merely because a respondent is alleged to have
violated section 2(4) of the PACA (7 U.S.C. § 499b(4)) by engaging in
commercial bribery.

Sixth, JSG contends that the ALJ was not impartial (Pet. for Recons. at 8, 25-

26, 37). Due process requires an impartial tribunal, and a biased administrative
law judge who conducts a hearing unfairly deprives the litigant of this
impartiality. _7 Further, the Administrative Procedure Act requires an impartial

_SHerman & MacLean v. Huddleston, 459 U.S. 375, 387-92 (1983); Steadman v. SEC, 450 U.S. 91,

at 92-104 (1981).

_61nre Allred's Produce, 56 Agric. Dec. 1884, 1893 (1997), appeal docketed, No. 98- 60187 (5th

Cir. Apr. 3, 1998); In re Kanowitz Fruit & Produce Co., 56 Agric. Dec. 917, 927 (1997), appeal
docketed, No. 97-4224 (2d Cir. Aug. 1, 1997); In re Havana Potatoes of New York Corp., 56 Agric. Dec.
1017, 1021 (1997) (Order Denying Pet. for Recons.); In re Havana Potatoes ofNe w York Corp., 55 Agric.
Dec. 1234, 1247 n.2 (1996), affld, 136 F.3d 89 (2d Cir. 1997); In re Midland Banana & Tomato Co., 54

Agric. Dec. 1239, 1269 (1995), aft'd, 104 F.3d 139 (8th Cir. 1997); In reJohnJ. Conforti, 54 Agric. Dec.
649, 659 (1995), affd in part & rev'd in part, 74 F.3d 838 (8th Cir. 1996), cert. denied, 117 S. Ct. 49
(1996); In re DiCarlo Distributors, lnc., 53 Agric. Dec. 1680, 1704 (1994), appeal withdrawn, No.

94-4218 (2d Cir. June 21, 1995); In re Boss Fruit & Vegetable, Inc., 53 Agric. Dec. 761,792 (1994),
appeal dismissed, No. 94-70408 (9th Cir. Nov. 17, 1994); In re Full Sail Produce, Inc., 52 Agric. Dec.
608, 617 (1993); In re LIoydMyers Co., 51 Agric. Dec. 747, 757 (1992), affd, 15 F.3 d 1086, 1994 WL

20019 (9th Cir. 1994) (not to be cited as precedent under 9th Circuit Rule 36-3),printedin 53 Agric. Dec.
686 (1994); In re Tipco, Inc., 50 Agric. Dec. 871,872-73 (1991), affdpercuriam, 953 F.2d 639, 1992

WL 14586 (4th Cir.),printed in 51 Agric. Dec. 720 (1992), cert. denied, 506 U.S. 826 (1992); In re Sid
Goodman & Co., 49 Agric. Dec. 1169, 1191-92 (1990), affdper curiam, 945 F.2d 398, 1991 WL
193489 (4th Cir. 1991),printedin 50 Agric. Dec. 1839 (1991), cert. denied, 503 U.S. 970 (1992); In re

Valencia Trading Co., 48 Agric. Dec. 1083, 1091 (1989), appealdismissed, No. 90-70144 (9th Cir. May
30, 1990); In re McQueen Bros. Produce Co., 47 Agric. Dec. 1462, 1468 (1988), affd, 916 F.2d 715,
1990 WL 157022 (7th Cir. 1990); In re Perfect Potato Packers, Inc., 45 Agric. Dec. 338, 352 (1986);

In re Tri-County Wholesale Produce Co., 45 Agric. Dec. 286, 304 n. 16 (1986), affdper curiam, 822
F.2d 162 (D.C. Cir. 1987), reprinted in 46 Agric. Dec. 1105 (1987).

17Withrow v. Larkin, 421 U.S. 35, 46-47 (1975) (stating that a fair trial in a fair tribunal is a basic

requirement of due process and this requirement applies to administrative agencies, which adjudicate, as
well as to the courts; not only is a biased decisionmaker constitutionally unacceptable, but our system of
law has always endeavored to prevent even the probability of unfairness); Commonwealth Coatings Corp.
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proceeding, as follows:

§ 556. Hearings; presiding employees; powers and duties; burden of
proof; evidence; record as basis of decision

(b) There shall preside at the taking of evidence-

(l) the agency;

(2) one or more members of the body which comprises the
agency; or

(3) one or more administrative law judges appointed under
section 3105 of this title.

v. Continental Casualty Co., 393 U.S. 145, 150 (1968) (stating that any tribunal permitted by law to try
cases and controversies not only must be unbiased, but also must avoid even the appearance of bias);

Ventura v. Shalala, 55 F.3d 900,902 (3d Cir. 1995) (stating that essential to a fair administrative hearing
is an unbiasedj udge); Grant v. Shalala, 989 F.2d 1332, 1345 (3d Cir. 1993) (stating that bias on the part
of administrative law judges may undermine the fairness of the administrative process); Roach v. NTSB,
804 F.2d 1147, 1160 ( 10th Cir. 1986) (stating that due process entitles an individual in an administrative

proceeding to a fair hearing before an impartial tribunal), cert. denied, 486 U.S. 1006 (1988); Hummelv.

Heckler, 736 F.2d 91, 93 (3d Cir. 1984) (stating that trial before an unbiased judge is essential to due
process and that this rule of due process is applicable to administrative as well as judicial adjudications);
Johnson v. United States Dep't ofAgric., 734 F.2d 774,782 ( 11th Cir. 1984) (stating that a fair hearing

requires an impartial arbiter); Helena Laboratories Corp. v. NLRB, 557 F.2d 1183, 1188 (5th Cir. 1977)
(stating that a fair trial by an unbiased and non-partisan trier of the facts is of the essence of the adjudicatory
process as well when the judging is done in an administrative proceeding by an administrative functionary
as when it is done in a court by a judge); Doraiswamy v. Secretary of Labor, 555 F.2d 832, 843 (D.C. Cir.
1976) (stating that a litigant's entitlement to a tribunal graced with an unbiased adjudicator obtains in

administrative proceedings); Roberts v. Morton, 549 F.2d 158, 164 (10th Cir. 1976) (stating that an
adjudicatory hearing before an administrative tribunal must afford a fair trial in a fair tribunal as a basic

requirement of due process), cert. denied, 434 U.S. 834 (1977); Wasson v. Trowbridge, 382 F.2d 807, 813
(2d Cir. 1967) (stating that a fair hearing requires an impartial trieroffact);Amos Treat& Co. v. SEC, 306
F.2d 260, 263 (D.C. Cir. 1962) (stating that quasi-judicial proceedings entail a fair trial and fairness

requires an absence of actual bias in the trial of cases and our system of law has always endeavored to
prevent even the appearance of bias); NLRB v. Phelps, 136 F.2d 562,563 (5th Cir. 1943) (stating that a
fair trial by an unbiased and non-partisan trier of the facts is of the essence of the adjudicatory process as
well when the judging is done in an administrative proceeding by an administrative functionary as when it

is done in a court by a judge); ContinentalBox Co. v. NLRB, 113 F.2d 93, 95-96 (5th Cir. 1940) (stating
that it is the essence of a valid judgment that the body that pronounces judgment in a judicial or quasi-

judicial proceeding be unbiased); Inland Steel Co. v. NLRB, 109 F.2d 9, 20 (7th Cir. 1940) (stating that
trial by a biased judge is not in conformity with due process, and the recognition of this principle is as
essential in proceedings before administrative agencies as it is before the courts).



726 PERISHABLE AGRICULTURAL COMMODITIES ACT

•.. The functions of presiding employees and of employees participating
in decisions in accordance with section 557 of this title shall be conducted

in an impartial manner. A presiding or participating employee may at any

time disqualify himself. On the filing in good faith of a timely and

sufficient affidavit of personal bias or other disqualification of a presiding

or participating employee, the agency shall determine the matter as a part
of the record and decision in the case.

5 U.S.C. § 556(b).

However, a substantial showing of legal bias is required to disqualify an

administrative law judge or to obtain a ruling that the hearing is unfair._8

JSG contends that the ALJ's alleged shift of the burden of proving the value of

Dirtbag Trucking Corporation from Complainant to Respondents, the ALJ's

alleged erroneous finding regarding the identity of the lessee of the Mercedes, and
the ALJ's alleged conclusion that employment agreements must be in writing,

evidence the ALJ's bias (Pet. for Recons. at 8, 17-18, 25-26, 37). However, I do

not find that the ALJ shifted the burden of proving the value of Dirtbag Trucking

Corporation from Complainant to Respondents, concluded that employment
contracts must be in writing, or erred with respect to the identity of the lessee of

the Mercedes. Moreover, even if I found that the ALJ erred as alleged by JSG,

_SAkinv. Office of Thrift Supervisor, 950 F.2d 1180, 1186 (5th Cir. 1992) (stating that in order to
disqualifyan administrative lawjudge forbias, the movingparty mustplead andprove,with particularity,
factsthatwould persuade a reasonable person that bias exists); Gimbel v. CFTC, 872 F.2d 196,198 (7th
Cir. 1989)(stating that in order to set aside an administrative lawjudge's findingson the grounds ofbias,
the administrative lawjudge's conduct must be soextreme that itdeprives the hearing ofthat fairness and
impartiality necessary tofundamental fairness requiredbydue process);Mirandav. NTSB, 866F.2d 805,
808(5th Cir. 1989) (stating that asubstantial showingof bias isrequiredto disqualifyahearing officeror
toobtain a ruling that the hearing is unfair); NLRB v. WebbFord, Inc., 689F.2d 733, 737 (7th Cir. 1982)
(stating that the standardfor determining whether an administrativelawjudge's displayof bias or hostility
requires setting aside his findings and conclusions and remanding the case for a hearing before a new
administrativelawjudge isan exactingone,and requires that the administrative lawjudge's conductbeso
extreme that itdeprives the hearing of that fairness and impartialitynecessary to that fundamental fairness
required by due process); Nicholson v. Brown, 599F.2d 639, 650 (5th Cir. 1979)(stating that inorder to
maintain a claim of personal bias on the part of an administrative tribunal, there must be a substantial
showing); Roberts v. Morton, 549 F.2d 158, 164 (10th Cir. 1976)(stating that a substantial showing of
personalbias isrequired todisqualifya hearing officer or toobtain a ruling that the hearing isunfair), cert.
denied, 434 U.S. 834 (1977); United States ex reL DeLuca v. O'Rourke, 213 F.2d 759, 763 (8th Cir.
1954) (stating that it requires a substantial showing of bias to disqualify a hearing officer or tojustify a
ruling that the hearing was unfair).
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such a finding would not be sufficient to conclude that the ALJ is biased. _9

I have reviewed the record in this proceeding, and I find no basis for JSG's
allegation that the ALJ is biased or prejudiced toward or against any litigant in
this proceeding.

Seventh, JSG contends that revocation of JSG's PACA license is not an

appropriate sanction based on the facts in the record (Pet. for Recons. at 39-43).
I disagree with JSG. JSG has committed willful, flagrant, and repeated

violations of section 2(4) of the PACA (7 U.S.C. § 499b(4)). JSG knew, or should
have known, that the payments it made to Mr. Gentile and Mr. Lomoriello to

influence their buying practices and to induce them to make purchases of tomatoes
for L&P and American Banana, respectively, were unlawful, and JSG should have
known that it was violating the law.

This case is, in all material respects, similar to In re Sid Goodman & Co.,
49 Agric. Dec. 1169 (1990), affdper curiam, 945 F.2d 398 (4th Cir. 1991), cert.
denied, 503 U.S. 970 (1992), and In re Tipco, Inc., 50 Agric. Dec. 871 (1991),
affdper curiam, 953 F.2d 639 (4th Cir.), cert. denied, 506 U.S. 826 (1992).
JSG's payments to Mr. Gentile and Mr. Lomoriello warrant the most severe

sanctions. As in Goodman and Tipco, the extremely serious violations in this case
mandate no lesser sanction than a revocation ofJSG's PACA license.

19SeeMigliorini v. Director, Office of Workers'Compensation Programs, 898 F.2d 1292, 1294 n.9
(7th Cir.) (stating that for petitioner to succeed on the issue of administrative law judge prejudice, he would
have to point to something outside the record indicating prejudgment or to have demonstrated the

administrative law judge's factual findings were undermined by his animus toward the petitioner), cert.
denied, 498 U.S. 958 (1990); Pearce v. Sullivan, 871 F.2d 61, 63 (7th Cir. 1989) (stating that

prejudgment such as will disqualify a judicial officer (whether judge or hearing examiner) refers to
prejudgment based on infbrmation obtained outside the courtroom, rather than to rulings, even if hasty or
errant, formed on the basis of the record evidence and other admissible materials and considerations);
McLaughlin v. Union Oil Co., 869 F.2d 1039, 1047 (7th Cir. 1989) (stating that bias cannot be inferred
from a mere pattern of rulings by a judicial officer, but requires a showing that the officer had it "in" for the

party for reasons unrelated to the officer's view of the law, erroneous as that view might be); NLRB v.
Honaker Mills, 789 F.2d 262,266 (4th C it. 1986) (stating that petitioner may not establish bias merely by
questioning the correctness of the administrative law judge's evidentiary rulings; petitioner must make a
showing of bias stemming from sources outside the decisional process); Orange v. IslandCreekCoalCo.,

786 F.2d 724,728 (6th Cir. 1986) (stating that adverse rulings in administrative proceedings are not by
themselves sufficient to show bias); Herbert v. Secretary ofHHS, 758 F.2d 804, 806 (Ist Cir. 1985) (per
curiam) (stating that making an error of law does not constitute bias on the part of an administrative law
judge); Hedison Mfg. Co. v. NLRB, 643 F.2d 32, 35 ( 1st Cir. 1981 ) (stating that even if the administrative

law judge's rulings bad been erroneous, a judicial ruling made in the ordinary course is not to be translated

into bias by disappointed counsel); Continental Box Co. v. NLRB, 113 F.2d 93, 95-96 (5th Cir. 1940)
(stating that something more than unfavorable or even unsupported findings must be shown in order to

sustain a charge of bias by the body that pronounces judgment in a judicial or quasi-judicial proceeding);
NLRB v. Stackpole Carbon Co., 105 F.2d 167, 177 (3d Cir.) (stating that erroneous conclusions by the
NLRB do not establish bias by the NLRB), cert. denied, 308 U.S. 605 (1939).
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AdministrativeLawJudgeJamesW. Hunt affirmedthe agency's decisionto deny the applicant's
applicationfora licenseonthebasisthatitengagedin thebusinessofaproducedealerwithoutaPACA
license,itwasaffiliatedwithapersonwhosebartoemploymentbyoraffiliationwithaPACAlicenseehad
notbeenliftedbytheSecretary,anditmadet'alseormisleadingstatementsonthelicenseapplication.Judge
Hunt rejectedthe applicant'sdefenses,recitingthe Departmentalpolicythatpersonalor business
misfortunesareneverconsideredexcusesfor thefailureof adealerto payforhis purchasesof produce.

KimberlyD.HartandAndreAllenVitale,forComplainant.
JohnH. McConnell,NewYork,forRespondent.
Decisionand OrderissuedbyJames W.Hunt,AdministrativeLawJudge.

This proceeding is brought pursuant to the Perishable Agricultural
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.)("PACA"), the
regulations issued thereunder (7 C.F.R. Part 46)("Regulations"), and the Rules of

Practice (7 C.F.R. § 1.130 et seq.)("Rules of Practice").
The proceeding was instituted on July 2, 1997, by a Notice to Show Cause filed

by Complainant, the Acting Deputy Director, Fruit & Vegetable Division,

Agricultural Marketing Service, United States Department of Agriculture. The
Notice states that the application for a PACA license by Applicant, Pete's Tropical
Corp., should be denied because it is unfit to receive a license. The Notice
directed Applicant to show cause why its license application should not be denied.

A hearing was held on July 11, 1997, in New York, New York. Complainant
was represented by Kimberly D. Hart, Esq. and Andre Allen Vitale, Esq.
Applicant was represented by John H. McConnell, Esq.

Statement of the Case

Applicant, Pete's Tropical Corp., (referred to as "Pete's Tropical"), a New
York corporation, filed its application for a PACA license on June 2, 1997. It was
signed by a Roger Almeida who identified himself on the application as the
president of Pete's Tropical and its 100 percent stockholder. Almeida responded
with a "no" to specific questions on the application form asking whether any
officer, director, or owner of more than ten percent of the stock of Pete's Tropical
had ever had a license suspended or revoked, or been found to have committed

flagrant or repeated violations of the PACA, or against whom there were unpaid
reparation awards. However, in the "explanations" section of the application,
Almeida referred to a company called "Plaintains, Inc."

The reason I failed in Plantains Inc. in 1990-1992. We lost in the Bronx

Terminal Market 1.5 million Dollars and all my suppliers took away my

credit and everyone wanted me to pay them right away. Which for me was
impossible. I paid most of my suppliers but the losses were so big, I could
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not satisfy everyone of them. So I was sued by a few creditors who also
complained to PACA. Without further information PACA took away
Plantains' license. They never knew the losses I suffered in this matter.

At this time my brother Plinio Almeida came into the business and formed
PETE' S TROPICAL CORPORATION. Took it upon themselves to revoke
PETE'S TROPICAL CORPORATION'S license also. Months later after

all the investigation with no further hope of regaining the license Plinio
Almeida abandoned the Company and I have continued it ever since.

Roger Almeida had been the sole officer, director, and shareholder of
Plantains, Inc. Its license was revoked in 1994 after it was found to have

committed repeated and flagrant violations of the PACA by failing to make full
payment promptly for $347,271 in produce purchases. Almeida was then found

to have been responsibly connected with Plantains and on April 22, 1994, he was
formally notified that:

You are ineligible to be licensed under the PACA until April 29, 1996.
You also may not be employed by or affiliated with another licensee, in any
capacity, until April 29, 1995. After these dates you may, respectively, be
licensed or employed by a PACA licensee, with the approval of the
Secretary of Agriculture and the posting of a suitable surety bond. (Italics
added.)

If you continue to conduct business subject to the PACA while ineligible
to be licensed, an action could be filed against you in the U.S. District
Court seeking an injunction, plus an initial penalty of $500 and $25 for
each subsequent day of subject operation.

As for Almeida's reference on his application to the connection of his brother,
Plinio, with Pete's Tropical, Plinio was its owner when it filed for a license in

June 1995. The application was denied because it was found that Pete's Tropical
had a close business relationship with Plantains, which, as noted, had been found

to have violated the PACA and which was owned by Roger Almeida. The close
relationship was found to constitute an unlawful affiliation between Pete's

Tropical and Roger Almeida who was under an employment restriction. Because
of this affiliation Pete's Tropical was found to be unfit to receive a license.

Plinio then left Pete's Tropical and Roger Almeida became its sole owner,
director, and shareholder in March 1996. However, he had not received approval,
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and the record does not show that he ever requested approval, from the Secretary
to be licensed or be affiliated with a licensed produce business even though the
time limit barring him from the produce industry was due to expire in another
month. Despite still being under an employment restriction and despite lacking
a license, Almeida began operating as a produce dealer. Between January 1996
and April 1997, he purchased 82 lots of perishable agricultural commodities in
commerce which brought him within PACA's regulatory ambit. He made the
purchases variously in the name of Pete's Tropical and Plantains and in the name
of a business called Diana Produce. One of the suppliers, Pacific Fruit, stated in
a July 1997 letter that:

When Pacific Fruit started selling to Mr. Almeida, his company was
Plantains, Inc. It is our understanding that Mr. Almeida's company's
name subsequently changed to Pete's Tropical and then to Diana Produce.
Within the last month, Diana Produce's name was changed back to Pete's

Tropical. During the period that the company was named Diana Produce,
payments on behalf of Diana Produce were made on Pete's Tropical
checks.

After Pete's Tropical filed its application for a license on June 2, 1997,
Complainant responded with an order directing Pete's Tropical to show cause why

its application should not be denied because its operation as a produce dealer
without a PACA license and its affiliation with a person, Roger Aimeida, who was
barred from such affiliation and who also provided false and misleading
statements on the license application by denying past violations of the PACA,
constituted practices of a character prohibited by the PACA.

Law

Section 4(d) of the Perishable Agricultural Commodities Act (7 U.S.C. §

499d(d)) provides:

The Secretary may withhold the issuance of a license to an applicant, for

a period not to exceed thirty days pending an investigation, for the purpose of
determining (a) whether the applicant is unfit to engage in the business of a
commission merchant, dealer, or broker because the applicant, or in case the

applicant is a partnership, any general partner, or in case the applicant is a
corporation, any officer or holder of more than 10 per centum of the stock,
prior to the date of the filing of the application engaged in any practice of the
character prohibited by this chapter or was convicted of a felony in any State
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or Federal court, or (b) whether the application contains any materially false
or misleading statement or involves any misrepresentation, concealment, or
withholding of facts respecting any violation of the chapter by any officer,

agent, or employee of the applicant. If after investigation the Secretary
believes that the applicant should be refused a license, the applicant shall be

given an opportunity for hearing within sixty days from the date of the
application to show cause why the license should not be refused. If after the
hearing the Secretary finds that the applicant is unfit to engage in the business
of a commission merchant, dealer or broker because the applicant, or in case

the applicant is a partnership, any general partner, or in case the applicant is
a corporation, any officer or holder of more than 10 per centum of the stock,
prior to the date of the filing of the application engaged in any practice of the
character prohibited by this chapter or was convicted of a felony in any State
or Federal court, or because the application contains a materially false or

misleading statement made by the applicant or by its representative on its
behalf, or involves a misrepresentation, concealment, or withholding of facts

respecting any violation of the chapter by any officer, agent, or employee, the
Secretary may refuse to issue a license to the applicant.

Section 3(a) (7 U.S.C. § 499c(a)):

After the expiration of six months after the approval of this Act, no person
shall at any time carry on the business of a commission merchant, dealer, or
broker without a license valid and effective at such time. Any person who

violates any provision of this subsection shall be liable to a penalty of not more
than $1,000 for each such offense and not more than $250 for each day it
continues, which shall accrue to the United States and may be recovered in a
civil suit brought by the United States.

Any person violating this provision may, upon a showing satisfactory to the
Secretary of Agriculture, or his authorized representative, that such violation was
not willful but was due to inadvertence, be permitted by the Secretary, or such
representative, to settle his liability in the matter by the payment of the fees due
for the period covered by such violation and an additional sum, not in excess of
$250, to be fixed by the Secretary of Agriculture or his authorized representative.
Such payment shall be deposited in the Treasury of the United States in the same
manner as regular license fees.

Section 8(b) (7 U.S.C. § 499h(b)):
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Except with the approval of the Secretary, no licensee shall employ any person,
or any person who is or has been responsibly connected with any person-

(1) whose license has been revoked or is currently suspended by order of the
Secretary ;

(2) who has been found after notice and opportunity for hearing to have
committed any flagrant or repeated violation of section 499b of this title, but this

provision shall not apply to any case in which the license of the person found to
have committed such violation was suspended and the suspension period has
expired or is not in effect; or

(3) against whom there is an unpaid reparation award issued within two years,
subject to his right to appeal under section 499g(c) of this title.

The Secretary may approve such employment at any time following
nonpayment of a reparation award, or after one year following the revocation or
finding of flagrant or repeated violation of section 499b of this title, if the licensee

furnishes and maintains a surety bond in form and amount satisfactory to the
Secretary as assurance that such licensee's business will be conducted in

accordance with this chapter and that the licensee will pay all reparation awards,
subject to its right of appeal under section 499g(c) of this title, which may be
issued against it in connection with transactions occurring within four years
following the approval. The Secretary may approve employment without a surety
bond after the expiration of two years from the effective date of the applicable
disciplinary order. The Secretary, based on changes in the nature and volume of
business conducted by the licensee, may require an increase or authorize a

reduction in the amount of the bond. A licensee who is notified by the Secretary
to provide a bond in an increased amount shall do so within a reasonable time to

be specified by the Secretary, and if the licensee fails to do so the approval of
employment shall automatically terminate. The Secretary may, after thirty days

notice and an opportunity for a hearing, suspend or revoke the license of any
licensee who, after the date given in such notice, continues to employ any person
in violation of this section. The Secretary may extend the period of employment
sanction as to a responsibly connected person for an additional one-year period
upon the determination that the person has been unlawfully employed as provided
in this subsection.

Section 1(9) (7 U.S.C. § 499a(9)):

The term "responsibly connected" means affiliated or connected with a

commission merchant, dealer, or broker as (A) partner in a partnership, or (B)
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officer, director, or holder of more than l0 per centum of the outstanding stock
of a corporation or association. A person shall not be deemed to be responsibly
connected if the person demonstrates by a preponderance of the evidence that
the person was not actively involved in the activities resulting in a violation of
this chapter and that the person either was only nominally a partner, officer,
director, or shareholder of a violating licensee or entity subject to license or
was not an owner of a violating licensee or entity subject to license which was
the alter ego of its owners.

Section 1(10) (7 U.S.C. § 499a(b)(10)):

The terms "employ" and "employment" mean any affiliation of any person
with the business operations of a licensee, with or without compensation,
including ownership or self-employment.

Section 2 (7 U.S.C. § 499b(4)):

It shall be unlawful in or in connection with any transaction in interstate
or foreign commerce-

(4) For any commission merchant, dealer, or broker to make, for a
fraudulent purpose, any false or misleading statement in connection with
any transaction involving any perishable agricultural commodity which is
received in interstate or foreign commerce by such commission merchant,
or bought or sold, or contracted to be bought, sold, or consigned, in such
commerce by such dealer, or the purchase or sale of which in such
commerce is negotiated by such broker; or to fail or refuse truly and

correctly to account and make full payment promptly in respect of any
transaction in any such commodity to the person with whom such

transaction is had; or to fail, without reasonable cause, to perform any
specification or duty, express or implied, arising out of any undertaking in
connection with any such transaction; or fail to maintain the trust as

required under section 499e(c) of this title. However, this paragraph shall
not be considered to make the good faith offer, solicitation, payment, or
receipt of collateral fees and expenses, in and of itself, unlawful under this
Act.
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Discussion

The conduct of Pete's Tropical of engaging in the business of a produce dealer
without a PACA license, its affiliation with a person, Roger Atmeida, whose bar

to employment by or affiliation with a PACA licensee had not been lifted by the
Secretary, and Almeida's false and misleading statements on the license
application are all unlawful activities under the PACA. They therefore constitute
practices of a character prohibited by the PACA.

Roger Almeida's defense is that he had been in the produce business for over
thirty years and the troubles he encountered with Plantains were the result of his

debtors failing to pay him the money they owed which in turn meant that he was

unable to pay his creditors. However, it is the Secretary's unyielding policy that
personal or business misfortunes are never considered excuses for the failure of a

dealer to pay for his purchases of produce. Andershock Fruitland, Inc., 55 Agric.
Dec. 1204, 1225 (1996).

As the practices of Pete's Tropical Corp. were of a character prohibited by the
PACA, it is unfit to be licensed. Accordingly, Complainant's determination not
to grant Pete's Tropical Corp. a license is affirmed.

Findings of Fact

1. Applicant, Pete's Tropical Corp., does business in the State of New York.
2. Applicant's PACA license terminated on March 9, 1995.

3. On or about March 9, 1996, Roger Almeida became the sole officer,
director, and shareholder of Applicant.

4. Roger Almeida was responsibly connected with Plantains, Inc., a produce
dealer whose license was revoked because it engaged in repeated and flagrant
violations of the PACA.

5. Roger Almeida was barred from obtaining a PACA license and from being
employed by a PACA licensee until his employment by or affiliation with a PACA
licensee was approved by the Secretary.

6. The Secretary has not given its approval for Roger Almeida's licensing or
employment by or affiliation with a PACA licensee at any time relevant to this
proceeding.

7. From January 1996 through April 1997, Applicant engaged in the business
of being a produce dealer subject to the PACA without having a PACA license.

8. On June 2, 1997, Applicant filed an application for a PACA license.

9. Applicant's license application was prepared by Roger Almeida. Roger
Almeida provided false and misleading statements on the license application.

10. Complainant denied Applicant's license on the ground that it was unfit to
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receive a license.

Conclusion of Law

Applicant has engaged in practices of a character prohibited by the Perishable
Agricultural Commodities Act (7 U.S.C. § 499a et seq.).

Order

Applicant's application for a PACA license is denied.
This Order shall take effect fourteen (14) days after this Decision becomes

final.

Pursuant to the Rules of Practice, this Decision will become final without
further proceedings thirty-five (35) days after service hereof unless appealed to the
Secretary by a party to the proceeding within thirty (30) days after service as
provided in section 1.145 of the Rules of Practice (7 C.F.R. § 1.145).

[This Decision became final May 18, 1998.-Editor]




